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UNITED STATES OF AMERICA, and )
COMMONWEALTH OF KENTUCKY, )
ENVIRONMENTAL AND PUBLIC )
PROTECTION CABINET, )
)
Plaintiffs, )

) Civil Action Nedbz V-5 1 KX
v. )
)
MID-VALLEY PIPELINE COMPANY, )
SUNOCO PIPELINE L.P., )
and SUN PIPE LINE COMPANY, )
)
Defendants. )
)
)

CONSENT DECREE

A. WHEREAS, Plaintiff the United States of America, on behalf of the United States
Environmental Protection Agency (EPA), and Plaintiff the Commonwealth of Kentucky
Environmental ond Public Protection Cabinet (“the Cabiuet”), an agency of the Comﬁlonwealth
authorized to enforce environmental protection statutes and regulations, have filed a Complaint
in this action concurrently with this Consent Decree, alleging that Defendants Mid-Valley
Pipeline Company (“Mid-Valley™) and Sunoco Pipeline L.P. (“SPLP™) are ciﬁ]ly liable for
violations of Kentucky Revised Statutes (KRS), related Kentucky A dministrative Regulations
(KAR) and the Clean Water Act (CWA), 33 U.5.C, §1251 et seq., with respect to the January
2005 release of 6,251 barrels of erude oil from the Mid-Valley Pipeline (MVPLY), in Owen

. County, Kentucky into the Kentucky and Ohio Rivers, and adjoining shorelines (“Kentucky

Release™). The immediate cause of the release was a girth weld failure in the pipeline.
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B. ms, the United States further alleges in the Complaint that Defendants
Mid-Valley and Sun Pipe Line Compeny (“Sum™) are civilly liable for violations of the CW A, 33
U.S.C. §1251 et seq,, with respect to the November 2000 release of 1,500 barrels of crude oil
from the MVPL in Claiborne Parish, Louisiana into Campit Lake (also known as Clampit Pond),
en unnamed creek, and adjoining shorelines (“Louisiana Release™). The immediate cause of the
release was a fatlure in the pipeline caused by external stress corrosiop-cracking (“SCC™).

C. WHEREAS, pursuant to this Consent Decree, with respect to the Kentncky
Release, Mid-Valley and SPLP (collectively, “Kentucky Defendants™) will pay a civil penalty of
$2.57 million, plus interest on the portion of the penaliy paid to the United States, pay for a state
environmental project at a cost of $230,000, perform certain projects related to enhancement of
spill response preparation, pay billed response costs up to March 15, 2006 to the Cabinet, and
satisfy all other terms of this Consent Decree. In addition, with respect to the Lonisiana Release,
Mid-Valley and Sun (collectively, “Louisia!ﬁ Defendants™} will pay a federal civil penalty of
$300,000 plus interest.

D. WHEREAS, with respect to the Kentucky Release, Kentucky Defendants have
paid removal costs billed to date by the United States Coast Guard, specifically bill number
E0}5405-001-06 issued on November 15, 2005, for $234,651.66.

E, WHEREAS, with respect to the Louisisnz Release, Lonisiana Defendants have
paid removal costs billed to date by the United States Coast Guard, specifically bill number
ND1063-001-02, issued November 9, 2001, for $26,752.63.

F. WHEREAS, Defendants have taken these steps to decrease the likelitood of other

such releases:



(1) directionally drilled and replaced the MVPL crossing of the Kentucky River;

(2) X-myed the adjoining welds on either side of the replacement pipe at the
Kentucky River crossing fo show that there was no indication of defects likely to cause another
failure;

{3) ran an additional in-line investigatory (ILI) tool (Transverse Flux Leakage
tocl) in the Haynesville to Stevenson segment of the MVPL in Louisiana to inspect the line for
evidence of axial anomalies consistent with SCC; engaged a consultant to develop & predictive
maodel of potential SCC anomalies; and hased on the TFL data, the predictive mode! and the
consultant’s study, performed 39 investigatory digs; and

(4) engnged a consultant to conduct a comprehensive revicw of the entire MYPL
to screen for SCC susceptibility, by analyzing certain factois and conditions for SCC, including
age, operating stress levels, proximity to pump stations, resnlts of close interval surveys, ILI data,
and soil characteristics.

G, WHEREAS, Kentucky Defendants have revised their notification procedures in
their spill response plan to improve the promptuess of notification to federal and state authorities.

I WHEREAS, Defendants do not admir any liahility to the United States or the
Cabinet arising out of the transactions or occurrences alloged in the Complaint.

L WIHEREAR, the Parties recognizc, and the Court by entering this Consent Decres
finds, that this Consent Decree has been negotiated by the Parties in good faith and will avoid
litigation berween the Parties, and that this Consent Decree is fuir, teasonsble, and in the public
interest,

NOW, THEREFORE, before taking testimony and without the adjudication or
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admission of any issue of fact or law except as provided in Section 1, below, and with the consent
of the Parties, IT IS HERERY ADJIUDGED, ORDERED, AND DECREED as follows:
L. JURISDICTION AND VENUE

1. This Court has furisdiction over the subject matter of the United States’
claims m this action pursvant to 28 U.S.C, §§ 1331, 1345, and 1335, end Sections 309(b),
311(b)(7}E) and 311(n) of the CWA, 33 1/.5.C. §§ 1319¢h), 1321(®)}7YE) and 1321(n}), and over
the subject matter of the Cabinet’s claims relating to water quatity under KRS Chapter 224,
pursuant to 28 U.S,C. § 1367(a) (supplemental jurisdiction) because the Cabinet's claims are so
telated to the federal claims that they form part of the same case or contraversy. The Court has
personsl jurisdiction aver the Parties to this Consent Decree. Venue lies fn this District pursnant
to 28 U.5.C. §§ 13921(b) and ( ¢}, and 1395(a), becanse the Kentucky Release alleged in the
Complaint occurred in, and Mid-Valley and SPLP conduct business i, this judicial district. For
purposes of this Decree, or aﬁy action to enforce this Decres, Defendants consent to the Court’s
jurisdiction ever this Decree or such action and over Defendants, and consent {o venue in this
judicia] district.

2 Nutice of the commencement of this action has been given to the
Commonwezlth of Kentucky and the State of Lonisiana, as required by Section 309(b) of the Act,
33 U.5.C. § 1519(b).

II. APPLICABILITY

3. The obligations of this Consent Decree apply to and are binding upon the

United States and the Cabinet, and upon Defendants, and any successors, assigns or other entities

or persons otherwise bound by law.



4, No transfer of ownership or operation of the Facility, or any portion thereof,
prior to the completion of the Defendants® obligations hereunder, shall relieve Defendants of their
obligation to ensure that the terms of the Decrue are implemented. Any wansfer of owmership or
operation of the portion of the Facility within Kentuclky to any other persan mmust be conditioned
upon the transferec's agrecment to undertake the obligations required by Section VI (ICS Training
and Additional Drill) and Section VI (Reporting Requirements) of this Dacree, as provided in a
written agreement between any Defendant and the proposed iransferee, enforcesble by the United
States and the Cabinet as third-party beneficiaries of such agreement. At least thirty £30) days
prior to such transfer, Defendants shall provide a copy of this Consent Decree to the proposed
transferec and shall simultaneously provide written notice of the prospective transfer, together
with g copy of the proposed written agreement, to EPA Region 4, to the United States Department,
of Justice, and ta the Cabinet in accordance wilh Section XTIV of this Decree (Notices), Any
attempt t0 transfer ownership or operation of the Facility without complying with this Paragraph
constitutes a violation of this Decree.

5 Defendants shall pravide a copy of this Consent Decrae to all officers,
employees, and agents whose duties might reasonably include compliance with any provision of
this Decree. Defendants shall condilion any contract to perform such work upon performance of
the work in conformity with the terms of this Consent Decree.

6. In eny action to enforce this Comsent Decree, Defendants shall not maise ag a
defense the failure by any of its officers, directors, employees, agents, or contractors to taks any

actions necessary to comply with the provisions of this Consent Decree.,



1. DEFINITIONS
7. Terms used in this Consent Decree that are defined or used in the CWA, or
in regulations promulgated thereunder, shall have the meanings assigned to them in such statute or
such regulations, unless otherwise pravided in this Decree. Whenever the terms set forth below
are used in this Consent Decree, the following definitions shall apply:

a. “Cgbiner” shall mean the Commonwealth of Kentncky
Environmentzl and Public Protection Cabinet, an agency of the Commonwealth, or ifs successor,

b. “Complaint” shall mean the complainl filed in Plaintiffs in this
action, unless noted otherwise,

c. “Consent Decree” or “Decree” shall mean this Decree.

d. “Day” shall mean a ealendar day unless expressly stated to be 8
working day. In computing any period of time under this Consent Decree, where the last day
would fall on e Saturday, Sunday, or federal holiday, the period shall run until the close of
‘business of the next working day.

e “Defendants” shell mean Mid-Valley, Sun, and SPLP.

f. “EPA” shail mean the United States Environmental Protection
Agency and any of its successor departments or ageneies.

g “Faeility” shall mean the Mid-Valley Pipeline (MVPL), which
currently runs from Longview, Texas to Lima, Ohio, and traverses the states of Louisiana,
Arkansas, Mississippi, Tennessee, end Kentucky.

h. “Incident Command System” (ICS) is  stundardized on-scene

emergency management construct designed to provide for the adoption of an integrated
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organizational structure, iCS is the combination of facilities, equipment, personnel, procedures,
and communications operating within a common orgenizational structure.

1 “Incident Commander™ shall mean the individual responsible for all
incident activities, including the development of strategies and tactics and the ordering and the
release of resources. The Incident Commeander hes overall authority and responsibility for
conducting incident operations and is Tesponsible for the management of all incident operations at
the incident site.

j- “Kentucky Defendants” shall mean Mid-Velley and SPLP.

k. “Louisiana Defendants” shall mean Mid-Valley and Sun.

L “Natural Resources” shall haye the meaning set forth in OPA
§1001(20),33 U.S.C. § ﬁ701(20), and inc]uﬁes land, fish, wildlife, biols, air; water, groundwater,
drinking water supplies, and other such resources belonging to, managed by, held in trust by,
apperigining to, or otherwise controlled by the United States or n state.

m.  “Paragraph” shall mean & portion of this Decree identified by an
Arabic numeral.

. “Parties” shall mean the United States, the Cabinet, Mid-Valley,
Sun, end SPLP.

o. “Plaintiffs” shall mean the United States and the Cabinet.

P “Releases” shall mean the November 2000 release of 1,500 barrels
of crudc oil from the MVPL in Claiborne Parish, Louisiana, into Campit Leke and an unnemed
creek, and adjoining shorelines (“Louisiara Reizase™), and the January 2005 release of 6,251

barrels of crude oil from the MVPL in Owen County, Kentucky into the Kentucky and Qhio
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Rivers, and adjoining shorelines (“Kentucky Release™).

q. “Section” shall mean a portion of this Decree identified by & Roman
numeral,

I. “State” shall mean the Commonweallh of Kentucky.

5. “United States” shall mean the United States of America, acting on

behalf of EPA,
Iv. CIVIL PENALTIES

B. Within thirty (30) days after the Effective Date of this Consent Decree,
Defendants shall pay a civil penalty of 2,870,000 (plus interest on the portion of the penalty paid
to the United States), to the United States and the Cabinet as follows:
a. Kentucky Defendants shall pay a civil penslty of $2,570;000; plus;
interest on the portion of the penalty paid to the United States, by paying:

(1) $1.4 million, plus interest accruing from the date on which
this Decree is lodped wilh the Court, at the rate specified in 28 U.S.C. § 1961, as of
the date of lodginp, to the United States. Payment shall be made by FedWire
Electronic Funds Transfer (“EFT™) to the U.S. Department of Justice in accordance
with instructions to be provided to Defendants, following lndging.uf the Consent
Decree, by the Financial Liligation Unit of the U.S. Attorney’s Office for the
Eastern District of Kentucky. Such monies are to be deposited in the Qil Spill
Liability Trust Fund. The payment shall reference the Civil Action Number
assigned to this case and DOT Number 90-5-1-1-07957, and 11.S, Coast Guard

reference number FPN E05405, and shall specify that the payment is made toward

-8



CWA civil penalties to be deposited into the Oil Spill Liability Trust Fund
pursuant to 33 U.S.C. § 1321(5), § 4304 of Pub. L. No. 101-380, aud 26 U.8.C,
§ 9509(b)(B). Any fimds received after 11:00 a.m, Eastern Time shall be credited
on the next business day. At the time of payment, Kentucky Defendants shall
simultaneously send written notice of payment and a copy of any transmittal
documentation to Plaintiffs in accordance with Section XTIV of this Decree
(Notices) and to:
LT Carolyn Leonard-Cho
National Pollution Funds Center
4200 Wilson Boulevard, Suite 1000
Arlington, Virginia 22203-1804
Commander Thomas Beistle
United States Coast Guard
Office of Claims and Litigation
2100 Second Street, S,W.
Washington, D.C. 26593-0041

(2)  $1.17 million to the Cabinet. Payment of all sums due to the
Cabinet shall be by cashier's check, ccrﬁﬁed check, or money order, payable to the
Kentucky State Treasurer, and shall be senrt to Director, Division of Enforcement,
Department for Environmental Protection, 14 Reilly Road, Frankfort, KY 40601.
At the time of payment, Kentucky Defendants shall sinmltapeously send written
notice of payment and a copy of any tremsmittal documentation (which shall
reference the Civil Action Number assigned Lo this case) to Plaintiffs in accordance
with Section XIV of this Decree (Notices).

b. Louisiana Defendants shall pay $300,000, plus interest accming
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from the date on which this Decree is lodged with the Court, at the rate specified in 28 U.5.C.
§ 1961, as of the date of lodging, to the United States in the manner described in Paragraph
8(a)(1} above (except substituting FPN N01063).

9. Defendants shall not deduct the civil penalties paid under this Section in
calculating federal income tax.

V. STATE PAST RESPONSE COSTS

10.  Within thirty (30) days after the Effective Date of this Consent Decree,
Kentucky Defendants shall reimburse the Cabinet $120,478.63 for costs incurred prior to March
15, 2006 in response to the Kenticky Release. Payments shall be made by certified check, made
payable to the Kentucky State Treasurer and shall be sent to Director, Division of Enforcement,
Department for.Environmental Pmtéction, .14 R.eil.ly.Roaci, f‘:ankfurf, KY 40601. Atthe ﬁmé of .
payment, Kentucky Defendants shall simultaneously send written notice of payment and a copy of
any transmittal dogumentation (which shall reference the Civil Action Number assigned to this
case) to Plaintiffs in accardance with Scotion XIV of this Decree (Notices).

YI. ICS TRAINING AND ADDITIONAL DRITLL

11.  Kentucky Defendants shall provide Incident Command Systern (ICS)
truining to the 400 level (ICS Advanced) no later than 90 days following the Effective Date, to its
peraonnel who have or will have the responsibility to serve as an incident commander or on the
incident management team (IMT) during an emergency on the MVPL in Kentucky, and will
ensure all such personnel obtain a certificate demonsirating capability to the ICS 400 level. Ata
minimun, Kentucky Defendants shall train to the ICS 400 level at Jcast one IMT comprised of its

personnel by 90 days following the Effective Date. Kentucky Defendants shall ensure that any of
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its personnel, contractors, consuliants or other agents have a valid certificate demonstrating
capability to the ICS 400 level in place at the time of performing the incident commander or team
responsibility during an emergency on the MVPL.

12.  Inaddition to drills delineated in Kentucky Defendants® response plan a5
required by 49 C.F_R. Part 194, Kentucky Defendants shall conduct an unannounced driil and
exercise (“Drill”) by 180 days following the Effective Date. The Drill shall follow the most
current National Preparedness for Response Exercise Program (PREP) guidelines. The Drill shall
take place at 8 MVPL water crossing in Kentucky chosen by EPA. Kentucky Defendants and
EFA will plan the Drill prior to its aznouncement, EPA will announce the time, place, and details
of the hypothetical major oil release of greater than 10,000 gallons of crude oil into waters of the
United States. EPA, Staie an.d iocal responders u:uay é:b.se.rve.aﬁd pa:ﬁcipﬁte in the Dn’.l]_. The
Drili will include both a tabletop exercise and the actual,dgployment of equipment, es follows:

g Kentucky Defendants will conduct a tebletop excreise in response to the
hypothetical spill, including (;onﬁguﬁng an incident management team (IMT) capable of
responding to such a spill. One of the personnel dispatched to the scene initally will be
designated as the Incident Commander, and will produce a cornpleted ICS Form 201 for briefing
roy incoming Federal and State On-Scene Coordinators. Kentucky Defendant persormel will
provide a presentation on the transition from the initial deployment of company-owned and
contracted resources to the level required for addressing the specifics of the major oil release,
including the operational elements proposed to contain and remove the oil as well as the
organization approach to be employed in directing response actions.

b. Kentucky Defendants will conduct an umannounced equipment deployment
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exercise that tesis the ability of the Qil Spill Removal Organization (OSRO) to respond within the
time frames specified in the facility response plan. The deployment, which will include
simultaneous multiple field locations, will be evalusied with respect ‘tn the ability of Kentucky
Defendants to supervise the contractors in the field, following the directions specified in an ICS
Form 204,

13.  Where any compliance obligation under this Section requires Def;:ndunts to
obtain a federal, state, or local pernuit or approval, Defendants shall submit timely and complete
applications and take all other actions necessary to obtain 21l such permits or approvals,
Defendants may seek relief nnder the provisions of Section X of this Cansent Decres (Force
Majeure) for any delay in the performance of any such obligation resulting from a failure to
obtain, or a dolay in obtaining, any permit or approval tequired to fulffll such obligation, if -
Defendants have submitted timely and complete applications and have taken all other actions
necessary to obtain ell such permits or approvals.

VII. STATE ENVIRONMENTAL PROJECT

14, No later thmth@ (30) days after the Bffective Date of this Agreement,
Kentucky Defendents will make a contribution in the amont of $230,000 to a non-profit
organization dedicaled to improving the environment of Kentucky, as directed by the Cabinet.

15. At the time of payment, Eentucky Defendants sball simulta.ueously send
written notice of payment and a copy of any transmittal documentation (which should reference

the Civil Action Numher assigned to this case) to Plaintiffs in accordance with Section XTIV of

this Decree (NoHces).
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VIO. REPORTING REQUIREMENTS
16. Kentucky Delendants shall submit the following reports in accordanee with
Section XIV of this Decree (Notices):

a4 Within sixty (60) days after the Drill required under Paragraph 12,2
report evaluating the performance of the Kentucky Defendants, including all its contractors and
consultants, during the Drill, including problems encountered, 1ogether with implemented or
proposed solutions.

b. By 100 deys following the Effective Date, Kentucky Defendants
shall provide to EPA the ICS 400 certifications of the personnel required to be trained under
Paragraph 11.

17.  Each report submitted by Defendants under this Section shall be signed by
a responsible corporate officer of the submitting party and include the following certiffcation:
I certify under penalty of law that I have examined and am familiar
with the information snbmitted in this document and all attachments and that this
document and ity attachments were prepared either by me personalty or under my
direction or supervision in a manner designed to ensure that qualified and
knowledgeable personnel propexly gather and present the information contained
therein. I further certify, based on my personal lmowledge, or to the best of my
knowledge based on my inquiry of those individuals immediately responsible for
obtaining the information, that the information is true, accurate and complete. Jam
aware that there are significant penalties for submitting false information,
including the possibility of fines and imprisonment for knowingly and willfully
subrnitting a materially false statement, '
IX. STIPULATED PENATTIES
18.  If Defendants fail to make the payments required under Section IV (Civil
Penalties) or Section V (State Past Response Coats) when due, Defendants shall pay a stipulated

penalty of fifieen hundred dollars ($1,500) to each Plaintiff not paid in full, per day for each day
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that the payment is Jate. Late payment of the civil penalty shall be made in accordance with
payment instructions in Section [V (Civil Penalties), above. Stipulated Penalties shall be paid in
accordance with Paragraph 24, below. All transmnittal correspondence shall state that any such
payment is for late payment of the settlement payments due under this Decree, or for Stipulated
Penalties for late payment, as applicable. Payments to the United States of stipulated penalties
shall reference the Civil Action Number assigned to this case and DQJ Number 90-5-1~1-07957,
and shall specify that (he payments are for stipulated penalties to be deposited inio the United
States Treasury puzsuant to 31 U.S.C. § 3302, Paymenis to the Cebinet of stipulated pepalties
shall reference the Civil Action Number assigned to this case and that the payment is for
stipulated penaltios, and shall be made in compliance with Section V of this Decree.

| 19.. . If Keniucky Defendants faft to make ﬁe.paymenls required .under Se.ction
VI (State Environmental Project) when due, they shall pay a stipulated penalty of fve hundred
dollars ($500) to the Cabinet, per day for each day that the payment is late,

20,  Defendanis shal] be liable for Stipulated Penalties to the United States and
the Cabinet for all other violations of this Consent Decree, unless excused under Section X (Force
Majeure). A violation includes failing to perform sny obligation required by the terms of this
Decree, including any obligations under Section VI or VIII, rccording to all applicable require-

ments of this Decree and within the specified time schedules established by or approved under

this Decree,
Penalty Per Violation Per Day: Period of Noncompliance:
3500 17 through 14 day
5800 15" through 30" day
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$1,500 | 31% day snd beyond

21.  Stipulated Penalties under this Scction shall begin ta accrue on the day after
performance is due, and shall continue to accrue until performance is satisfactorily completed.
Stipulated Penalties shall accrue simultaneously for scparate violations of this Consent Decree.
Defendants shall pay any Stipulated Penalty within thirty (30) days of receiving a written demand.
Tt;e United States, or the Cabinet, or both may seek Stipulated Penalties under this Section.
Where hoth Plaintiffs seel Stipulated Penalties for the same violation of this Consent Decree,
Defendants shall pay fifty (50} percent to the United States and fifty (50) percent to the Cabinet.
Where only one Plainiifi demands Stipulated Penalties for a violation, and the other Plaintiff does
pot join in the demand within thirty (30) days of receiving the demand, or timely joins in the

- demand but subsequently elects to waive dr reduce Stipulated Penalties for that vi.cﬂatioﬁ,.
Defendants shall pay the Stipulated Penalties due for the violation to the Plaintiff making the
initial demand, less any amount paid to the other Plaintiff The determination by one Plaintiff not
to seek Stipulated Penaltics shall not praclude the other Plaintiff from seeking Stipulated
Penalties,

22, The United Statcs or the Cabinet may, in the unreviewable exercise of its
discretion, reduce or waive Stipulated Penalties otherwise due that sovereipn under this Consent
Decree.

23."  Supulatcd Penalties shall continue to accrue as provided in Paragraph 21,
above, during any Dispute Resolution, with interest on accrued penalties paysble and calculated at

the rate established by the Secretary of the Treasury, pursuant to 28 U.S.C. § 1961, but need not

be paid untii the following:



a H the dispute is resolved by agreement, Defendants shall pay
accrued penalties determined to be owing, together with interest, to Plaintiffs within thirty (30)
days of the effective date of that agreement;

b. If the dispute is submitted to the Court and Plaintiffs prevail in
whole or in part, Defendants shali pay all accrued penalties determined by the Court to be owing,
together with Interest, within sixty (60) days of receiving the Court’s decision or order, except as
provided in Subparagraph c, below;

| c. If any Party appeals the District Court’s decision, Defendants shall
pay all accrued penalties determined to be owing, together with interest, within fifteen (15) days
of receiving the final appellate court decision,
| 24, .].Z)Ita.fenﬂan.ts.shnll, as dil;ecteﬁ b;v the United States n it;s demaﬁd, pay
Stipulated Penaltics owing to the Unitcd States by EFT or by certified or cashier’s check in the
amowmtt due, payable fo the U.S. Department of Justice, referencing the civil action nomber
assigned to 1his case and DOJ Number 50-5-1-1-07957, and delivered to the office of the United
States Attorney, Eastem District of Kentucky, to be deposited in the U.S. Treasury. If payment is
due io the Cebinet under this Section, payment shall be made by certified check made payable to
the Kentucky State Treasurer, efcrencing the civil action mumber assigned to this case, and shall
be seat to Director, Division of Enforcement, Department for Environmental Protection, 14 Reilly
Road, Frankfort, KY 40601,
25.  Defendants shall not deduct Stipulated Penalties paid under this Section in

calculating federal income tax,

26.  If Defendants fail to pay Stipulated Penalties according to the terms of this
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Consent Decree, Defendants shall be liable for interest on such penalties, as provided for in
28 U.S.C. § 1961, accruing as of the date payment became due.

27.  Subject to the provisions of Section XII of this Consent Decree {Effect of
Settlement/Reservation of Rights), the Stipnlated Penalties provided for in this Consent Decree
shall be in addition 1o any other rights, remedies, or sanctions avaflable to Plaintiffs for
Defendants” violation of this Consent Decree or applicable law.

. X. FORCE MAJEURFE

28. A “force majeure event” is any event beyond the control of Defendants,
their contractors, or any entity coutrolled by any Defendant that delays the performance of any
obligation under this Consent Decree despite Defendants’ best efforts to fulfill the ob]ig.aﬁun.
“Best efforts™ ncludes anticipating amy pot:.:m.:.[a.l.f.orce majeure Bve.nt and addre.ssi.ng fh.c effects of
any such event {a) as it is occurring and (b) after it has occurred, to prevent or minimize any
resulting delay to the grealest extent possible. “Force Majeure™ does not include any Defendant’s
financial inability to perform any obligation under this Consent Decree.

29.  Defendants shall provide notice verbally or by electronic or ficsimile
lransmission 88 500N as ;;ossible, but not later than 72 howrs after the time any Defendant first
knew of, or by the exercisc of due ditigence, should have known of, a claimed force majeure
event. Defendants shall also provide wrilten notice, as provided in Section XIV of this Consent
Decres (Notices), within seven days of the time any Defendant first knew of, or by the exercise of
due diligence, shoold have known of, the event. The notice shall state the anticipated duration of
any delay; its canse(s); Defendants’ past and proposed actions {o prevent or minimize any delay; a

schedule for carrying put those actions; and Defendants” mtionale for attributing any delaytoa
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force majewre event. Failure to i:urovide verbal and written notice as required by this Paragraph
shall preciude Defendants from asserting any claim of force majewre.

30.  If the United Stetes agrees that a force majeure event has occurred, the
United States may agree to extend the lime for Defendants to perform the affected requirernents
for the Hme necessary to complete those obligations. An extension of time to perform the
obligations affected by a forve majeure event shall not, by itself, extend the time to perform any
other obligation. Where the United States agrees to an extension of time, the appropriate
modification shall be made pursuant to Section XVII of this Consent Decree (Modification) and is
not a materigl change under that Section.

31,  Ifthe United States does not agree that a force majeure event has oceured,
or cloe;s. noi: ég:jae to the éxtension of time sougﬁt by Defenda:nté, the United States’ position shall
be binding, unless Defendants invoke Dispute Resolution under Section XI of this Consent”
Decree, In any such dispute, Defendants bear the burden of proving, by a preponderance of the
evidence, that cach claimed force majewre event is a force maj'eure event, that Defendants gave the
notice required by Paragraph 29, that the force majeure event caused any delay Defendants claim
was aftributable to that event, and that Defendants exercised best cfforts to prevent or minimize
any delay caused by the event.

XL DISPUTE RESOLUTION

32.  Unless otherwise expressly provided for in this Consent Decree, the dispute
Tesolution procedures of this Section shall be the exclusive mechanism to reselve disputes arising
under or with respect to this Consent Decree. However, such procedures shalf not apply to actions

by Plaintiffs to enforce obligations of Defendnnts under this Consent Decree that have not been
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disputed in accordance with this Section.

33.  Any dispute subject to dispule resolution under this Consent Decree shall
first be the subject of informal negotiations belween Plaintiffs and Defendants. The dispute shall
be considered ta have arisen when Defendants send a written notice of dispute, as provided in
Scotion XTV of this Decree (Notices). Such natice of dispute shall state clearly the matter in
dispute. The period of informal negotiations shall not exceed twenty-one (21) days from the date
the dispute arises, unless that period is modified by written agreement, If informal negotiations
are ynsuccessful, then Plaintiffs® position sh;all control nnless Defendants file with the Court e
petition to resolve the dispute within thirty (30) days aiter the conclusion of the informal
negotiation period. In any dispute under this Paragraph, Defendants shall bear the burden of
demonstrating that thmr isosiﬁﬁn .c.oﬁnplies w1th this Consent Decree anci the CWA.,.and that
Defendents are entitled {o relief under applicable law.

34.  The invocation of dispute resolution procedures under this Section shall no;:
extend, postpone, or affect in sany way any obligation of Defendants under this Consent Decree,
not directly in dispute. Stipulated Pepslties with respect ta the disputed matter shall contimue to
accrue from the first day of noncompliance, but payment shall be stayed pending resolution of the
dispute as provided in Paragraph 23, sbove. If Defendants do ot prevail oo the disputed issue,
Stipulated Penalties shall be assessed and paid as provided in Scction IX (Stipulated Penalties).

XI1. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS

35.  This Consent Decree resolves the civil claims of the United States and the

Cabinet for the violations alleped in the Complaint filed in this action

36.  Plaintiffs reserve oll legal and equitable remedies available to enforce the
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provisions of this Consent Decrce, This Consent Decree shall not be construed to prevent or limit
the rights of the United States or the Cabinet to obiain penzlties or injunctive relief under the
CWA, or under other federal or state laws, regulations, or permit conditions, except as expressly
specified herein.

37.  Inany subsequent administrative or judicial proceeding reserved herein and
initinted by the United States or the Cabinet for unreimbursed costs, damages, remediation, or
other appropriate relief relating to the MVPL or Defendants® violations, Defendants shall not
assert, and may not maintain, any defense or claim based upon the principles of waiver, res
judicata, collateral estoppel, issue preclusion, claim-splitting, or other defenses based upon any
cantention. that the claims raised by the United States or the Cabinet in the subsequent proceeding
were of shnﬁld have ﬁeen brought in the instant case.. Exﬁept as pmvidéﬂ herein, eaﬁh.éf .tﬁe
Defendants reserves its defenses to any such action,

38.  This Comsent Decree is not a permit, or a modification of any permit, under
any federal, state, or local laws or regulations. Defendants are responsible for achieving and
maintaining complete complismce with all applicable federal, state, and local laws, regulations,
and permits; and Defendants’ compliance with this Consent Decree shall be nio defense to any
action commenced pursuant to said laws, regulations, or permlts Plaintiffs do not, by their
consent to the eniry of this Decres, warrant or ever in any manuer that Defendants’ compliance
with amy aspect of this Consent Decree will sesult in compliance with provisions of the CWA, or
with any other provisions of fedaral, state, or lacal laws, regulations, or permits.

39.  This Consent Decree does not limit or affect the rights of Defendants or of

the United States or the Cabinet against any third partics, not party to this Consent Dectee, nor
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does it limit the rights of third partics, not party to this Consent Decree, against Defendants,
except as otherwise provided by law.

40.  This Consent Decree shall not be constrned to create rights in, or prant any
cuuse of action to, any third party not party to this Consent Decree.

41.  Defendants hereby covenant not to sue and agree not {o assert any clamms
related to the Releases, or response ectvities in connection with the Releases, apainst the United
States or the Commonwealth of Kentueky pursuant to the CWA, OPA, or any other federal law,
state law, or regulation including, i:nut not limited to, any direct or indirect claim for
reimbursement from the Qil Spill Liability Frust Fund, or pursuant to any other provision of law.

42.  This Consent Decree is without prejudice to the rights of the United States

| or the Cabinet against Defendants Wllh rcs.;.Jec.t to all maiters other tha.ﬁ tﬁosé exprésélf éﬁéciﬁed
in Paragraph 35 includng, but not limited to, the following:

o claims based on a failure of Defendants to meet & requirement of
this Consent Decree;

b. any and all eriminat liability;

c. past, present, or future releases, discharges, or spills of oil other
than the Releases described in the Compluint;

d. reimbursement for any dishursements from the federal Qil Spill
Liability Trust Fund arisiag from the Releases or any other related
imcident, pursuant to OPA, including for subrogated claims under
Section 1015 of OPA, 33 U.S.C. § 2715;

e, any and all removal and monitoring costs incarred by the Cabinet
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after March 15, 2006 in connection with the Kentucky Release;
f. Liability for matural resources damages; and
g remedistion,
XTI, COSTS
43.  Subject to Section V {State Past Response Costs), and Paragraph 42(e), the
Parties shall hear their own costs of this action, incInding attorneys’ fees.
_ XTV. NOTICES
44, Unless otherwise specified herein, whenever notifications, submissions,
reporis or communications are required by this Consent Decree, they shall be made in writing and
addressed to all parties as follows:
As to the United States:
As to the U.8, Department of Justice:
Chief (re: DI # 80-5-1-1-07957)
Environmental Enforcement Section
Enviropment emd Natural Resotrces Division
U.8. Department of Justice

P.O. Box 7611
‘Washington, D.C. 20044-7611

As to EPA Region 4:

Joan Redleaf Durbin
Associate Regional Counsel
U.S. Environmental Protection Agency, Region 4
Atlanta Federal Center
6] Forsyth Street, S.W.
Atlanta, Georgia 30303

To receive verbal notification as required by this Decree: 404/562-9544

As to EPA Region 6:
Edwin Quinones
Assistant Regiona! Counsel
U.S. Environmental Protection Agency, Region 6
1445 Ross Avenve, Suite 1200, 6RC-S
Dallns, Texas 75202-2733
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As to the Cabinet:
Director of the Division of Enforcement
Department for Envirapmental Protection
14 Reilly Road _
Frankfort, Kentucky 40601

As to Defendants:
Bruce D. Davis, Jr.
General Counsel
Sunoco Logistiecs Parimers L.P.
1735 Market Street, 29" floor
Philadelphia, PA 19103

Kevin A, Gaynor
Vinson & Elking LLP
Buite 600
1455 Pennsylvania Avenue, NW
‘Washington, DC 20044
45.  Any Party may, by writien notice to the other Parties, change its designated
notice recipient or notice address provided above.
46.  Nolces submitted pursuant to this Secton shall be deemed submitted upon
mailing, unless otherwise provided in this Consent Decree or by mutua] agreement of the Parties
in writing.

XV. EFFECTIVE DATE

47.  The Effective Date of this Consent Decree ghall be the date upon which this

Consent Decree is entered by the Cowt,

XVI1. RETENTION OF JURISDICTION

48.  The Court shall retain jurisdiction over this case until termination of this
Consent Decree, for the purpose of resolving disputes ansing under this Decree or entering orders
modifying this Decree, pursuant to Sections X (Dispute Resolution) and XVIX (Modification), or
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effectuating or enforcing compliance with the terms of this Decree.

XVIi. MODIFICATION

49,  The terms of this Consent Decree may be modified only by a subsequent
wiillen agreement sipnied by 21l the Parties. Where the modification constitutes a material change
to oy term of this Decree, it shall be effective only upon approval by the Court.

XVIOI. TERMINATION

30,  After Defendants have completed performance of their obligations required
by this Decree, including payments under Sections IV and V of this Decree and any accrued
Stipulated Penalties under Section IX, as well as the State Envirornments] Project under Section
VI, and ICS Training and Addmmml Drill under Section VI, and Reporting under Section VILI,
Defendants may sabmit to Plaintiffs in wnnng areqm:st for termmauon, statmg rhat Defendants |
have satisfied those requirements, together with all necessary supporting documentation.

51,  If the Plainiiffs agree that the Decree I;Jay be terminated, the United States
shall file a motion or a joint stiputation for termination of the Decree.

52.  Ifthe Plaintiffs do not agree that the Decree may be terminated, the
Defendants may invoke Dispuate Resoluu'on under Section XTI of this Decree. Howeves,
Defendants shall not seck Dispute Resolution of any disputs, under Section XT, until ninety (90)
days after service of its Request for Termination.

XIX, PUBLIC PARTICIPATION

53.  This Consent Decree shall be lodged with the Court for a period of not less
than thirty (30) days for public notice and comment, consistent with the procedures set forth in 28

C.F.R. §50.7, The United States reserves the right to withdraw or withhold its consent if the
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comments regarding the Consent Decree disclose facts or considerations indicaiing that the
Counsent Decree is inappmpriate,‘improper, or inadequate. Defendants agree not to oppose eniry
of this Consent Decree by the Court or to challenge any provision of the Decree, unless the United
States has notified Defendnnts in writing that it no longer supports enity of the Decree.
Defendants consent to entry of this Consent Decree without firther notice.

XX SIGNATORIES/SERVICE

54, The Assistant Altorney General for the Environment and Natural Resources
Division of the Department of Justice, on behalf of the United States, and each undersigned
representntive of Defendants, and the Deputy Secretary of the Cabinet, certifies that he or she is
fully authorized to enter into the terms and conditions of this Consent Decree and to execute and

legally bind the Party he or she represents to the terms of this Decree.

55.  This Consent Decree may be signed in counterparts, and such counterpart
signature pages shall be given fill force and effect.

56.  Defendanls agree to accept service of process by mail with respect to all
matters arising under or relating lo this Consent Decree and to waive the formal service
requirernents set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local
Rules of this Court including, but not limited to, service of a summons.

XX1 INTEGRATION

57.  This Consent Decree constitutes the final, complete, and exclusive
egreement and understanding among the Pariies with respect to the settlement embodied in the
Decree and supersedes all prior agfeements and understandings, whether verbal or written. No

other document, nor any representation, induccment, apreement, understanding, or promise,
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comments regarding the Consent Decree disclose facts or consideratiops indicating that the
Consent Decree is inappropriate, improper, or inadequate. Defendants agree not to oppose entry
of this Consent Decree by the Court or to challenge any provision of the Decree, unless the United
States has notified Defendnnts in writing that it no longer supports enitry of the Decres.
Defendants consent to entry of this Consent Decree without further notice.

XX. SIGNATORIES/SERVICE

54, The Assistant Attorney General for the Environment and Matural Resource‘s
Division of the Department of Justice, on behglf of the United Stetes, and each undersigned
representative of Defendants, and the Deputy Secretary of the Cabinet, certifies that he or she is
fully authorized te enter into the terms and conditians of this Consent Decree and to execute and
legally bind the Party ﬁe br shcl.'e.p.reganfs; to.t.]]e terms of this Decree. -

55, This Consent Decree may be signed i counterparts, and such counterpart
signature pages shall be given fuli foree and cffect,

56.  Defendants agree to accept service of process by mnil with respect to all
matters arfsing nnder or relating to this Consent Deeree and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil Procedive and 2my applicable Local
Rules of this Court including, but not imited to, service of 8 summons,

XXi. INTEGRATION

57.  Thig Consent Decree constitutes the final, complete, and exclusive
agreement and understanding among the Parties with respect to the settlement embodied in the
Decree and supersedes all prior agreements and understandings, whether verbal or written. No

other document, nor any representation, inducement, agreement, understanding, or promise,
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comments regnrding the Consent Decree disclose facts or considerations indicating that the
Consent Decrez is inappropriate, improper, or inadequate. Defendants agree not to oppose enfyy
of this Consent Decree by the Court or to challenge any provision of the Decree, umless the United
States has notified Defendants in writing that it po longer supports entry of the Decree.
Defendants consent to entry of this Consent Decree without further notice.

XX, SIGNATORIES/SERVICE

54.  The Assistant Attorney General for the Environment and Natural Resources
Division of the Department of Justice, on behalf of the United States, and cach undersigned
representative of Defendants, and the Deputy Secretary of the Cabinet, certifies that he or she is
fully authorized to enter into the terms and conditions of this Consent Decree and {o execute and
. .lé.g.rally bind the Pa.rty ﬁe ﬁr éﬁe fei)résenﬁ .t.o theterms of th15 Deérée;

55,  This Consent Decree may be signed in counterparts, and such counterpart
signaturc pages sball be given full force and effect.

56,  Dcfendants agree to accept service of process by mail with respect to all
matters arising under or relating to this Consent Decree and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Lacal
Rules of this Court including, but not lmited to, service of a sumrnons.

XXL INTEGRATION

37.  This Copsent Decree constitutes the final, complete, and exclusive
agreement and understanding among the Parties with respect to the seftlement embodied in the
Decree and supersedes 8}l prior agreements and nnderstandings, whether verbal or written. No

other document, nor any representation, inducement, agreement, understanding, or pramise,
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constitutes any part of this Decree or the settlement it represents, nor shall it be used in construing

the terms of this Decree.

XXT1. FINAL JUDGMENT

58,  pon approvel and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment between the United States, the Cabinet, and Defendants,

59.  Upon entry of this Consent Decree as a final judgment of the Court, the
administrative complaint filed by the Cabinet against Defendant, Mid-Valley Pipeline Company,
File No. 32837-039, shall be dismissed, without prejudice except as to issues resolved by this
Coasent Decree, each party to bear its own costs of the administrative action.

60. The Court finds that there is no just reason for delay and therefore enters

this judgment as o final judgment.

This Consent Decree is dated and entered this Z.;_lfny of ”M\g,gﬂﬂﬁ.
)

1} STATES DISTRICT JUDGE
rn Disirict of Kentucky
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Signuture Poge tv Consent Decree In US ot n), v. Mid-Valley Pipeline Compaay et al.
FOR PLAINTIFF UNITED STATES OF AMERICA:

SUE ELLEN WOOLDRIDGE
Assistant Attorney General
Environment and Natural Resources Division
United States Department of Justice
Washington, D.C. 20530

K.

VALERIE K. MANN

Trial Attomey

Environmental Enforcement Secton
Environment & Natural Resources Division
1.5, Depariment of Justice

P.0.Box 7611 .
Washington, D.C, 20044-7611

Tel: 202/616-8756

Fax: 202/514-2583
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Signoture Page te Consent Decrce in US et nl. v. Mid-Valley Pipelize Compeny et al.
FOR PLAINTIFF UNITED STATES OF AMERICA (contined):

Amul R. Thapar
United States Attarney
Eastern District of Kentucky

et <

W SPARKS
Assl United States Attorne
Eastern District of Kentucky

110 West Vine Street, Suite 400
Lexington, KY 40507-1671
Tel: 859/233-2661
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Signatore Page to Consent Decree in US ct al. v. Mid-Valley Pipeline Company et al,
FOR PLAINTIFF UNITED STATES OF AMERICA (continued):

LP _/

Regional Administrator
U.S. Environmental Protection Agency, Region 4
Atlanta, Georgia

}\GMMM‘DM

JOAN REDLEAF DURBIN

Associate Repional Counsel

U.S, Environmental Protection Agency, Region 4
Atlanta Federal! Center

61 Forsyth Street, S.W.

Atlanta, Georgin 30303




Signaturc Page to Consent Decree in US et al. v, Mid-Yellgy Pipeline Campany et al.
FOR FLAINTIFF UNITED STATES OF AMERICA (confinued):

RICHARD E. GREENE

Regional Administrator

U.S. Environmental Proteciion Agency, Region 6
Dallas, Texas

EDWIN QUINONES

Assistant Regional Counsel

U.S. Environmental Protection Agency, Region 6
1445 Ross Avenue, Suite 1200

Dallas, Texns 75202-2733
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Signature Page te Coxisent Decree in US et al. v. Mid-Yalley Pipeline Compnny et '!.
FOR PLAINTIFF UNITED STATES OF AMERTICA (continued):

%amr‘i Y [ Yooy
A NAKAYAMA - .
ssistant Administrator for Officé of
Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

Washingpon, D.C.

CHERYL T. ROSE

Senior Attorney .

Office of Enforcement and Compliance Assurance

U.5. Environmental Protecton Agency

Mail Code 22434

1200 Pennsylvania Ave., NW
 Washington, D.C. 20460
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Sigaature Page to Conscent Decree in US et ol, v. Mid-Valley Pipeline Company ot al.
FOR PLAINTIFF THE COMMONWEALTH OF KENTUCKY, ENVIRONMENTAL &

‘ 3

JOHN W\CLAY, Deputy Secretary

Office of Legal Sehvidzs

5th Floor, Capital Plaza Tower
Frankfort, KY 40601

Tel: 502/564-3576
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Signature Page to Consent Decree in US et aL v, Mid-Valley Pipeline Company et al.

FOR DEFENDANTS

MID-VALLEY PIPELINE COMP

By:
Richard G. Taylor, Presi

SUNGCCO PIPELINEL.P.

By: Sunoco Logistics Partners Operations GP LLC,
eneral partner

By:

oreh M. Fretz, President

SUN PIPE LINE COMPANY

By: ‘Q‘;gg_b\..,(}w W

John J. Wolchko, Vice President 7
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